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I. Obituary of PIL?

Poignantly, as this essay comes to its close, the world stands bereft of Justice Bhagwati. 
He would be recalled variously, most notably as a master craftsperson, founder of judicial 
‘activism’, inaugurator of the legal aid movement and overall as a great and gifted Justice 
(and the seventeenth Chief Justice of India). Prominent among the handful oft-cited Justices 
by appellate constitutional justices and lawpersons, he worked tirelessly for people-judiciary 
partnership in the luminous companionship of Justices Krishan Iyer, O. Chinappa Reddy and 
D.A. Desai—whom I have called the Four Musketeers of the new Indian constitutionalism.1 

It is not my intention here to focus on this legendary Justice or elite and popular perceptions 
about him. Chief Justice Bhagwati would have agreed with much of the criticism that 
Bhuwania offers in this book;2 like most Justices, Justice Bhagwati also shared ‘Après moi le 

*  Emeritus Professor of Law, University of Warwick; Distinguished Professor, National Law Uni-
versity, Delhi. This article has been inspired from a discussion at National Law University, Delhi 
hosting Professor Upendra Baxi, in conversation with Dr. Anuj Bhuwania for a talk on the legacy of 
PILs, and Dr. Bhuwania’s new book, Courting the People: Public Interest Litigation in Post-Emer-
gency India.

1 See Upendra Baxi, ‘The Promise and Peril of Transcendental Jurisprudence: Justice Krishna Iyer’s 
Combat with the Production of Rightlessness in India’ in C Raj Kumar and D Chockalingam (eds), 
Human Rights, Justice and Constitutional Empowerment (2nd edn, OUP 2010). See also P N Bhag-
wati, My Tryst with Justice (Universal Law Publishing 2015); Ram Kishore Choudhury and Tapash 
Gan Choudhury, Judicial Reflections of Justice Bhagwati (Academic Foundation & Publication 
Pvt Ltd 2008). Justice Michael Kirby, then a Judge of the Australian High Court, fondly described 
Justice Bhagwati as a ‘guide, mentor, and inspiration’ and said that Justice Bhagwati was a ‘living 
symbol of the principle “equal justice under the law”’. For an earlier appreciation, see Moolchand 
C Sharma, Justice P N Bhagwati: Court, Constitution, and Human Rights (Universal Publishing 
House 1995).

2 Anuj Bhuwania, Courting the People: Public Interest Litigation in Post-Emergency India (CUP 
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deluge’ (‘after me, the deluge’3) syndrome. He stood for disciplined judicial craftspersonship 
that common law and constitutional law offers. He believed that a runaway judicial discretion 
should be chastened by judicial discipline and that judicial creativity should at every step be 
guided by constitutional vision. He, many a time (in personal conversations) decried what he 
termed the ‘reckless activism’ of some of his successors on the High Bench.

But he would never agree, as I do not, with Dr. Anuj Bhuwania in scripting an obituary 
of public interest litigation (hereafter, PIL) in the constitutional courts of India, which I 
have always called ‘social action litigation’ (hereafter, SAL). Protocols of speech disallow 
speaking ill of the dead: but Dr. Bhuwania’s long funeral speech departs blithely from such 
conventions. What is more, this death does not presage any newly desired constitutional order. 
I maintain that this obituary is premature.

My reasons for the distinction between SAL and PIL will be detailed later but I must say 
this much at the outset: continued inadvertence to this distinction is analytically as well as 
sociologically disturbing and dangerous.

II. How Shall we Understand Justice Bhagwati – as an Enigma or Promise 
of New Constitutionalism?

Perhaps, a key to understanding Dr. Bhuwania lies in his approach to Justice Bhagwati. No 
doubt he salutes him for his post-emergency judicial activism, but he has grave reservations 
concerning activism itself, or at least the kind of activism the learned Justice designed. Dr. 
Bhuwania rightly names the learned Justice as the ‘chief architect of PIL in India’ but finds 
it helpful to analyse not so much his utterances as a Justice, but a post-retirement article 
as exemplifying the overall judicial position. Although there is nothing wrong in reading 
a Judge’s retrospective reconstruction of her judicial ideology on that basis, this must be 
distinguished from her actual judicial discourse and performance. Besides, it must not be 
overlooked that justicing is a collegiate and institutional action over time. Since the Supreme 
Court does not have the system of a single Justice panel deciding the case, it is impossible to 
speak of a Justice enjoying ‘the hegemonic judicial position in India’.4

2017).
3 One translation refers to ‘flood’ not ‘deluge’; another refers to ‘chaos’, the third signifies ‘I don’t 

care what happens’. The last suggests a sort of quietism; and the first, a sense of egoistic engage-
ment or satisfaction. One way of giving meaning to SAL is that it is a field of complexity and contra-
diction, marking many a constituently sincere feats of SAL creativity. See for mathematical theory 
aspects, John H Holland, Emergence: From Chaos to Order (OUP 2000); and the brief survey 
by Geoffroy Hodgson, ‘The Concept of Mergence in Social Science: Its History and Importance’ 
(2010) 2(4) Emergence 65; Dave Elder-Vass, The Causal Powers of Social Structures: Emergence, 
Structure, and Agency (CUP 2011).

4 Bhuwania (n 2) 114.
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With this caveat in mind, one may note the three positions of ‘activism’ that Justice 
Bhagwati carefully distinguished – the ‘technical’, ‘juristic’ and ‘instrumental’ activism.5 (I 
had described ‘juristic activism’ as a typically Indian contribution to the genre of ‘activism’, 
as early as 1975). In the last category, it is the ‘constitutional values’ which acquire salience; 
these values are primarily found in the Directive Principles of State Policy which should 
‘motivate’ the Justices to ‘susbtantivation of social justice’. Judicial activism was nothing 
but social activism, in the special sense of being ‘judge-led’ and ‘judge-induced PIL’; it was 
a means to an end – the end being to realise ‘social justice as the central feature of the new 
constitutional order’.6 

Dr. Bhuwania has five criticisms to offer. First, it has ruptured the relationship between 
substance and procedure. Second, the result is that since then ‘academic analysis as well 
as the political rhetoric… have been skewed by an unquestioning adherence to this narrow 
consequentialist approach’. Third, the ‘questionable nature of the PIL’ was thus ‘glossed 
over’. Fourth, ‘PIL’ was ‘judge-induced’. Fifth, it was a juridical version of the ‘committed 
judiciary’ approach.7 

There is no evidence offered for the third proposition at all. The same holds true for the 
fourth proposition, of which there are some anecdotal instances (which are strictly hearsay 
under the Indian Evidence Act, and therefore inadmissible). Some Justices and lawyers may 
say this in their memoirs or conversationally; and it would have been helpful if Dr. Bhuwania 
had collected some such information supporting this proposition. The second proposition does 
little justice to the Indian constitutional scholarship. The fifth expresses a political opinion of 
the author, worthy of threshold respect but liable to be disregarded when it is fully recalled 
that many Justices before, with, and after Justice Bhagwati have expressed similar views 
and there is analytically a need to distinguish judicial opportunism from a sincere judicial 
constitutional conviction.8 When does sincere constitutional opportunism become rank 
political opportunism is a question on which much study and analysis is still awaited.

The rupture between procedure and substance (the first proposition) is also the break 
between outcome and process; the anti-PIL critique that Dr. Bhuwania seeks to offer is that 
this rupture is dangerous for the entire Indian legal system and that is why ‘PIL’ is inherently 

5 ibid 115.
6 ibid.
7 ibid.
8 It is noteworthy how the new ‘PIL’ (at that stage was entirely SAL) jurisdiction was welcomed by 

the Court as a whole: see Bhuwania (n 2) 119-122. I learnt this from Justice A.P. Sen’s soon-up-
on-retirement article in a national English daily where he wrote in the first-person singular of his 
pioneering contribution to Indian justicing. He cited many a decision that Justice Bhagwati had 
composed. Mr. Justice Sen had joined/signed each one the decisions. His Lordship’s article indi-
cates how ownership of advances in jurisprudence always stood acknowledged as the achievement 
of the entire Court.
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bad. For, once they have taken leave of any semblance of procedure, one gets only judicial 
despotism.

Assuming this to be the case (for here I do not take account of faute de mieux, my entire 
lifework on judicial process and power), I would have expected Dr. Anuj Bhuwania to, at the 
very least, raise the threshold question: when does, or when may we say with justification, 
that judicial indeterminacy or interpretive openness threatens the legal system? Legal 
scholars who have considered this question have given two types of responses: one, that 
such indeterminacy may be ‘minor’ or ‘wholesale’. Indeterminacy ‘on a minor scale is not 
very problematic, whereas on a large scale it is crippling’.9 The other view thrives on the idea 
that all rules have an ‘open texture’ and are therefore to open too ceaseless interpretation; 
fashioning judicial techniques from within the constitutional gaps or indeterminacies10 entails 
strong and sensitive judicial action. Large and rampant indeterminacies that seem to threaten 
the legal order, and together with it also the moral order, are also ineluctable. In fact, there is a 
view that ‘liberal political theory is committed to a variety of ideals that can be confused with 
a commitment to determinacy’ but liberalism ‘is not committed to determinacy in the sense 
of uniquely warranted outcomes’.11 The existence of indeterminacy in adjudication, therefore, 
‘poses no substantial threat to the possibility of legitimate governance by law as such’.12 

One expects that Dr. Bhuwania will take on board these matters seriously in the second 
edition of his work.

III. Method

This remarkably readable and eminently quotable work commands the authority of an 
ethnographer of the constitutional development in India.13 The art of constitutional ethnography 

9 See Mathew H Kramer, Objectivity and the Rule of Law (CUP 2007) 132, 210.
10 See H L A Hart, The Concept of Law (Clarendon Press 1964) 121ff. See further, the valuable analy-

sis of ‘formalism’ and instrumentalism’ in Steven M Quevedo, ‘Formalist and Instrumentalist Legal 
Reasoning and Legal Theory’ (1985) 73(1) California Law Review 119,147-150 see particularly for 
the ‘family of meanings’ attributed to the two terms. See also for a comparative instance, Francisca 
Pou Gimenez, ‘Constitutional Change and the Supreme Court Institutional Architectural: Decision-
al Indeterminacy as an Obstacle’ in Andrea Castagnola and Saul Lopez Noriega (eds) Judicial Poli-
tics in Mexico: The Supreme Court and the Transition to Democracy (Routledge Taylor and Francis 
Group, 2017) 117-146. Gimez clearly sees ‘indeterminacy’ and ‘decisional fuzziness’ as a problem 
but is careful not to condemn wholesale the inherence of judicial discretion. See also, Arianna San-
chez, Beatriz Magaloni, and Eric Magar, ‘Legalist vs. Interpretativist: The Supreme Court and the 
Democratic Transition in Mexico’ in G Helmke and J Rios-Figueroa (eds), Courts in Latin America 
(CUP 2011) 187-218.

 Justice Bhagwati’s grasp of the nature of this discretion specially invested in the directive principles 
was very complex: see Ram Kishore Choudhury and Tapash Gan Choudhury (n 1) 117.

11 See Jules L Coleman and Brian Leiter, ‘Determinacy, Objectivity, and Authority’ (1993) 142(2) 
University of Pennsylvania Law Review 549, 594.

12 ibid.
13 Among works that testify to diverse methods of ‘ethnography’, see Upendra Baxi, ‘Outline of a 
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is rare in Comparative Constitutional Studies (COCOS, as I call it).14 Dr. Bhuwania makes a 
valuable contribution in seeking to study how most lawyers and Justices handle constitutional 
contestation handling and settlement of disputes. It is persuasive in deflating the progress 
narrative of ‘PIL’ as a ‘romance gone wrong…’.‘I will argue’, he avers, ‘that PIL was a 
tragedy to begin with and has over time become a dangerous farce’.15

I am with Dr. Bhuwania when he offers many-sided criticisms of many a ‘PIL’ verdicts. 
After surveying carefully several decisions upholding sudden and expeditious ‘slum 
clearances’ (mostly at the instance of the Resident Welfare Associations), he summates the 
trend wherein the High Court acts as a ‘slum demolition machine’.16 

Giorgio Agamben would have put the matter differently in terms of a ‘governance 
machine’.17 I understand by a governance machine an interlocking co-production of social 
and jural meanings by dominant constitutional elites and social actors spread across many 
a hegemonic site. Assuming Dr. Bhuwania’s descriptions of Delhi constitutional courts as 
‘slum-demolition machines’, one is left wondering whether this is true of all regions of India? 
Or is Delhi to be regarded as microcosm of India? More generally, are we to regard courts 
and judges necessarily as governance machines? How do we, in these contexts, fully access 
accumulation, and even resistance action by, and on, knowledges named as ‘anthropological 
machines’?

‘Theory in Practice’ of Indian Constitutionalism’ in Rajeev Bhargava (ed), Politics and Ethics of the 
Indian Constitution (2009) 92-118; Kim Lane Scheppele, ‘Constitutional Ethnography: An Intro-
duction’ (2004) 38 Law & Society Review 389; Lisa Wedeen, ‘Reflections on Ethnographic Work 
in Political Science’ (2010) 13 Annual Review of Political Science 255-272; John Comaroff and 
Jean Comaroff, Ethnography and the Historical Imagination (Westview 1992); Bernard S Cohn, 
An Anthropologist Among the Historians and Other Essays (OUP 1987); Anne L Stoler, Along 
the Archival Grain: Epistemic Anxieties and Colonial Common Sense (Princeton University Press 
2009); Pratiksha Baxi, The Public Secret of Law: Rape Trials in India (OUP 2013). See, in the pres-
ent context, the views of Arvind Elangovan, ‘The Making of the Indian Constitution: A Case for a 
Non-nationalist Approach’ (2014) 12(1) History Compass 1, 9-10. He urges a conceptual ‘separat-
ing the history of the nation from a history of the making of its constitution’ so that we could begin 
to ‘address … justifiable lament about the poor state of historical and philosophical imagination 
about India’s constitution’. This extraordinarily rich essay suggests some linkages between ethno-
graphical method and historiographical approach to the making, and working, of the Constitution. 

14 Upendra Baxi, ‘Preliminary Notes on Transformative Constitutionalism’ in Oscar Vilhena, Upendra 
Baxi, Frans Viljon (eds) Transformative Constitutionalism: Comparing the Apex Courts of Brazil, 
India, and South Africa (University of Pretoria Press 2013) 19-47. See also, Tom Ginsberg and 
Roseland Dixon (eds), Comparative Constitutional Law (Edward Elgar Publishing 2011).

15 Bhuwania (n 2) 12.
16 Bhuwania (n 2) 89-106.
17 Giorgio Agamben, The Open Man and Animal, (Stanford University Press 2002); Kelly Oliver, 

‘Stopping the anthropological machine: Agamben with Heidegger and Merleau-Ponty’ (2007) 2(2) 
PhaenEx 1, 2; Mathew Abbott, ‘The Animal for which Animality is an Issue: Nietzsche, Agamben, 
and the Anthropological Machine’ (2011) 16(4) Angelaki: Journal of Theoretical Humanities 87, 90. 
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The difficulty, of course, lies in the method of studying judicial outcomes. A most general 
question is: whether the so-called reality exists outside consciousness and language? Are the 
findings to be determined by methods chosen or are the methods to determine things that we 
may find? 

At a different level, one appropriate choice of methods rather than methodology (the 
science of methods), suggests that methods constitute a discipline imposed on the researcher: 
is the hypothesis adopted adequately operationalised, is the field of enquiry well-chosen 
according to criteria prescribed, is the investigation conceptual or empirical – these are the 
questions that initially confront the researcher. Dr. Bhuwania is aware of the problems involved 
in his field but his method seems to follow only those outcomes which prove the ‘pathology’ 
of judicial ‘PIL’ power, not any other materials supporting plausible rival hypotheses.18 

Dr. Bhuwania does not wish so much to study high judicial discourse of legal reasoning 
but rather wishes to ‘think through the quotidian reality of PIL process’, to engage ‘its protean 
nature that its departure from basic legal procedures make possible rather than the themes its 
addresses – like environment, gender or urban affairs’.19

He is at his poignant best on the substantive judgement on evictions (without provision of 
appropriate shelter and rehabilitation that the human right to a city encompasses).20 This will 
be unaffected overall by more detailed policy studies that orient us to both pros and cons of 
unplanned urbanisation arguments being urged. Also ignored in this archive is the subaltern 
perspective – the emergent discourse on the right to co-production of social space, commonly 
now referred to as the emerging human right to a city.21 Further lies unaproblematised the US 

18 See, for example, Arun K Thiruvengadam, ‘Swallowing a Bitter PIL?: Reflections on Progressive 
Strategiesfor Public Interest Litigation in India’ in Oscar Vilhena, Upendra Baxi, Frans Viljon (eds) 
Transformative Constitutionalism: Comparing the Apex Courts of Brazil, India, and South Africa 
(University of Pretoria 2013) 519-531. See also, Shylashri Shankar, Scaling Justice: India’s Su-
preme Court, Social Rights, and Civil Liberties (OUP 2012); Mayur Suresh and Siddharth Nar-
rain (eds), The Shifting Scales of Justice: The Supreme Court in Neo-liberal India (Orient Black 
Swan 2014); Sandra Fredman, Human Rights Transformed: Positive Rights and Duties (OUP 2008) 
124—149. See also, the pioneering exploration by S P Sathe, Judicial Activism in India: Transgress-
ing Borders and Enforcing Limits (OUP 2003).

19 Bhuwania (n 2) 13.
20 See Upendra Baxi, ‘A Philosophic Reading of RTCC’ in Urban Policies and the Right to City in 

India: Rights, Responsibilities, and Citizenship (UNESCO 2011) 16-20. See also, Gautam Bhan, 
In the Public Interest: Evictions, Citizenship, and Inequality in Contemporary Delhi (Orient Black-
swan 2016); Stephen Legg, Spaces of Colonialism: Delhi’s Urban Governmentalities (Wiley-Black-
well 2007).

21 I think that David Harvey advances our common understanding of this ‘right’ when he says that, 
‘The right to the city is far more than a right of individual access to the resources that the city em-
bodies: it is a right to change ourselves by changing the city. It is, moreover, a common rather than 
an individual right since this transformation inevitably depends upon the exercise of a collective 
power to reshape the processes of urbanization. The freedom to make and remake our cities and 
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constitutional doctrine of ‘aesthetic regulation’,22 which pervaded the judicial unconscious 
in the Vasant Kunj Mall decision, though rightly condemned by claims to the stark spaces 
of slums, thus cancelling the promise for constitutional dignity and equality of all citizens of 
India.23

Judicial orders are not always reasoned opinions that usually precede judicial action. 
Surely, some sort of access to paper books or to counsels arguing either side is entailed in 
the method of judicial ethnography of constitutional interpretation. These will decidedly lend 
more substance to the formal accusation that the ‘wrath of PIL is a selective one’.24 

This miscellany of points about the method raises a wider aspect: In what does the art and 
science of constitutional ethnography consist? How may it turn out to be different from high 
doctrinal analysis, policy research, empirical research, conceptual studies, impact studies, 
and the like? How is constitutional ethnography to differently construct the analyst’s desire 
and discourse? In what ways does an anthropology of suffering emerge from constitutional 
ethnography? One looks in vain for any systematic direct responses to these and allied 
concerns,25 but I think that Dr. Bhuwania is, perhaps, content with ‘philosophical anthropology’ 

ourselves is, I want to argue, one of the most precious yet most neglected of our human rights.’ See, 
David Harvey, ‘The Right to the City’ (2008) 53 New Left Review (2008) 23.

22 See, for example, Darrel C Menthe, ‘Aesthetic Regulation and the Development of First Amend-
ment Jurisprudence’ (2010) 19 Public Interest Law Journal 225,256; Samuel Bufford, ‘Beyond the 
Eye of the Beholder: A New Majority of Jurisdictions Authorize Aesthetic Regulation’ (1980) 48 
UMKC Law Review 125; Kenneth Pearlman, Elizabeth Linville, Andrea Phillips and Erin Prosser, 
‘Beyond the Eye of the Beholder Once Again: A New Review of Aesthetic Regulation’ (2006) 38(4) 
The Urban Lawyer 1119–1121; Kathleen M Sullivan, ‘Symposium: Cities on the Cutting Edge: A 
Symposium of Emerging Municipal Legal Issues: Discrimination, Distribution, and City Regula-
tion of Speech’ (1998) 25 Hastings Constitutional Law Quarterly 209.

23 David Asher Ghertner, ‘Rule by Aesthetics: World-Class City Making in Delhi’ in Ananya Roy and 
Aihwa Ong (eds) Worlding Cities: Asian Experiments and Being Art of Global (Wiley-Blackwell 
2011) 279-306; David Asher Ghertner, ‘Analyses of New Legal Discourse behind Delhi’s Slum 
Demolitions’ (2008) 43(20) Economic and Political Weekly 57; Ashok K Jain, Law and Environ-
ment (Ascent 2005). 

24 Bhuwania (n 2) 75. 
25 Perhaps, useful remains what is suggested by Daniel A Farber and Suzanna Sherry: ‘Our argument 

is directed in part against those who see a stark choice between a formalistic conception of law and 
raw politics as the basis for judicial decisions. Our approach to constitutional adjudication, then, 
cannot be captured in a catchword or a set of instructions. We must instead describe in detail the 
processes by which judges should—and largely do—decide constitutional cases, and the built-in 
constraints that filter the effect of politics or personal values.’

 See their Judgment Calls: Principle and Politics in Constitutional Law (OUP 2009) 5. They also 
rightly say, ‘If judges must attain perfection in order to be legitimate, the critics are clearly correct in 
their disdain for our current body of constitutional law. But this demand for perfection is a guarantee 
of failure. We view the judiciary as a human institution, and so we ask only whether the judiciary 
can do its job well enough to make the enterprise worthwhile. We believe the answer is clearly yes: 
Judges collectively can do a reasonably good job of deciding constitutional issues, guided by text, 
precedent, history, and contemporary values. As a great Chief Justice of the Israeli Supreme Court 
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(straddling choice-making between different meta-theories of the state of law and judgment, 
or interpretation). But one is not quite sure whether he wishes to be regarded as such.

IV. The Weak and Strong Thesis

It is important to note, that the thesis of the book is not a weak but a strong thesis. The 
weak thesis will argue against this or that trend in ‘PIL’ decision-making. The strong thesis 
is that the progress narrative of ‘PIL’ misleads us entirely because there is no such thing as 
‘good’ or ‘bad’ PIL but ‘free rein’ to ‘mercurial judges’.26 Dr. Bhuwania observes: 

Once a frankly instrumental role is accepted for PIL courts, with its decisions 
moored only by concepts as capacious as ‘social justice’, whose meanings 
necessarily vary with the zeitgeist, it should be no surprise that the issues 
taken up by a new generation of PIL judges for their social activism are of a 
very different sort from the original votaries of PIL.27 

What matters, he insists, is ‘… the delegitimisation of legal procedure that accompanied 
the rise of PIL in India… has actually made it easier for courts to justify and overlook 
departures from the basic principles of criminal procedure that mark such statutes.’28 This re-
invention of judicial review power renders senseless any talk of ‘good PILs’ and ‘bad PILs’, 
or ‘abuses of PIL’. Rather, ‘PIL’ is itself presented as the problem, not a part of solution. The 
judicial arbitrariness, even ‘lawlessness’, stands writ large in case of slum demolitions and 
sealing of properties where industrial processes were carried on in domestic complexes (all 
in Delhi) and related cases where the non-procedural and arbitrary use of judicial discretion 
is most manifest.

One of the main difficulties here is that we do not quite get the senses in which Dr. 
Bhuwania uses the term ‘procedure’. One meaning of that term will be procedure as prescribed 
hitherto by the law and constitution; another will be new procedure as evolved by Justices in 
their work either from the existing provisions or newly made ones; the third one speaks of 
procedure as prescribed by the apex Justices for a particular type or group of cases, and 
fourthly, procedure as meaning antiformalism in extremis or farewell to any idea of procedure 
itself. For the most part, Dr. Bhuwania means the last sense.29

But it is just plain wrong to apply this meaning across the board to all ‘PIL’ and ‘SAL’, as 

put it, ‘The life of the law is complex. It is not mere logic. It is not mere experience. It is both logic 
and experience together’. 

26 Bhuwania (n 2) 130.
27 Bhuwania (n 2) 116.
28 Bhuwania (n 2) 26.
29 See Bhuwania (n 2) 33-34, 40-43 for examples of Dr. Bhuwania’s usage of ‘procedure’ in the sense 

of the fourth meaning.
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one cannot ignore the special procedures for filing, listing, hearing, and disposal that the Court 
has developed for this purpose. Dr. Bhuwania, of course, recognises that no judicial change 
is ever possible in searching for a determinate meaning beyond all interpretation. This work 
is mainly about the fourth proposition above, but this proceeds in a way that denies the other 
(here second and third) meanings of procedure in ‘SAL’ as well as ‘PIL’.

But as it is framed at present, his thesis does not allow a reading of all innovative judicial 
action as arbitrary. To all this, we need to add the further distinction of being ‘instrumental’ 
(pejoratively as deploying something for an individual ends) as opposed to being teleological 
(acting in pursuit of a social goal). The goal(s) may often be ambiguous and poorly pursued 
and even have unintentional results and all this may furnish a valid ground of criticism of a 
decision or even a decisional trend; but to say directly or indirectly that Justices act in self-
interest – power or glory or material acquisition – requires stronger evidence than is provided 
in this work. The difference between a judicial and political action is that the latter while 
seeking to pursue a public interest is really, almost always, geared to further a private interest 
of maximising power, while judicial action is in the realm of constitutional gains. (Of course, 
when it is seen to be otherwise, impeachment or removal with due process of law provides a 
legal redress).

The second meaning may be that the ‘PIL’ or ‘SAL’ follows a procedure laid down by a 
Justice in each case.

The strong thesis has a second aspect which is stated in the very last paragraph of the 
book which asks of how to impart a ‘normative critique of the Indian political present, without 
succumbing to a negative comparison with a global norm?’ For the same reason how does 
one ‘impart normativity and popularity’ to the practices of the ‘PIL’? I turn to only to the first 
aspect of the strong thesis towards the conclusion, attending now to the portrayal of the ‘PIL’ 
in the book.

V. The Charismatic Moment

Dr. Bhuwania’s presentation of ‘PIL’ development is interesting precisely because he, 
like the Justices who developed it, does not offer any definition of it. But a search for the 
defining element of the ‘PIL’ is rather richly rewarded. The first is anti-formalism (called 
delegitimation of existing procedures); the second is informalism of a worrying kind in the 
administration of constitutional justice; the third consists of the ‘mercurial’ handling of the 
case and the fourth is the corruption of the entire system of ‘PIL’. 

One may add ancillary elements such as (what I call) the nationalisation of ‘SAL’ (as 
the case brought by my friend Sheela Barse) and ‘PIL’ justice through the amicus curiae 
system, leading to a displacement of the petitioner-in-person and the voices of subaltern and 
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marginalised peoples.30 The displacement of the petitioner-in-person, and even activist lawyers 
who helped the ‘PIL’ (like Sanjay Parekh) through the sovereign voice of the amicus have 
been valuably archived by Dr. Bhuwania. So is the deployment of otherwise unobjectionable 
suo motu power, where the court commences the proceedings: Dr. Bhuwania shows through 
many instances how this power has been converted through PIL sometimes at the pure judicial 
whim of individual Justices, dressed as public interest.31

Second, what may we say in the distinction between a ‘PIL’ case and a non-‘PIL’ petition? 
What precisely are the borderlines and how are they maintained? Is the law declared under 
Article 131 any different in ‘PIL’ from a writ petition or a special leave petition? Third, have all 
Courts in India followed the same course as the Delhi High Court and Supreme Court of India 
in slum demolitions and allied cases or are there notable differences? Fourth, the seductive 
force of the ‘strong’ thesis arises out of an all too easy, and sometimes careless handling 
of difficult and contested concepts such as ‘populism’ and ‘judicial populism’, compassion 
and pity,32 neoliberalism and structural adjustment, and Weberian purpose-rationality.33 I will 
resist the temptation to discuss these notions here but one example will suffice to demonstrate 
the point. Dr. Bhuwania’s strong thesis reminds one of the criminology theory discourse 
concerning ‘free will’ and ‘determinism’.34 One can take the path of ‘soft’ determinism or a 
‘hard’ one. Obviously, Dr. Bhuwania takes the latter route but why is alternate soft determinism 
not legitimate or worthy of recourse? Further, is it only on the basis of soft determinism that 
one may talk about symbolic and instrumental potential?35

Fifth, how does the culture of ‘PIL’ affect the cultures of adjudication in other situations? 
Sixth, at least in terms of studying these ‘cultures’, would some attempt at periodisation 
of ‘PIL’ help? Regarding the Supreme Court, I have tentatively suggested the following 
moments, overlapping in practice but still distinct in theory: [1] the charismatic moment; 
[2] nationalisation; [3] bureaucratisation; [4] farming out (either to the High Court or to 

30 Sheela Barse was exasperated by adjournments and state’s repeated failures to file affidavits direct-
ed by the apex court. She had to come at her own expense from Bombay. The result of her indignant 
outburst was the first instance of what I have termed ‘the nationalisation of SAL’ (transfer of pro-
ceeding to a state human rights agency). On amicus curiae, see Bhuwania (n 2) 40, 43.

31 Judicial discretion to initiate or pursue the itinerary of ‘PIL’ decisional discourse is beyond the scope 
of this analysis but Dr. Bhuwania provides some useful instances and indictors: for example, the we 
derive an empirical measure by studying the afterlife of ‘PIL’ discourse. The measure is: whether 
this was followed up by the Court itself or dropped out of sight with the retirement of a Justice.

32 Bhuwania (n 2) 37-39.
33 Bhuwania (n 2) 117-119.
34 Alf Ross, On Guilt, Responsibility, and Punishment (Alastair Hannay tr, University of California 

Press 1975); Upendra Baxi, Review Article, (1979) 21(3) Journal of the Indian Law Institute 407, 
418.

35 See Upendra Baxi, ‘The Dimensions of Impact Analysis’ in Manoj Kumar Sinha and Deepa Kharb 
(eds) Legal Research Methodology (Lexis-Nexis 2017) 181-190.
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National Human Rights Institutions). Finally, (without being exhaustive) is the charismatic 
moment a good yardstick, or other criteria prevail or are yet to be constructed? If the founding 
(charismatic) moment gave us ‘SAL’, did the subsequent moments only yield ‘PIL’? What if 
the charismatic moment also was fractured, serving both the expansion of arbitrary growth of 
judicial power and the ends of justice beyond the law? 

VI. Is PIL a Contemporary Revival of the German ‘Free Law Movement’?

Much Indian debate on the ‘PIL’ is jurisprudentially insufficient without advertence to 
what was moment of free law movement (FLM) named misleadingly as the ‘Free Law School’ 
in Germany in the last few decades of 19th century. Both the ‘PIL’ and ‘SAL’ carry the imprint 
of the main tenets of the FLM, although innocent of its histories. Perhaps, the FLM came 
to India indirectly: the messages and the spirit of FLM has had a direct impact both on the 
sociological jurisprudence of Roscoe Pound and American Realism, especially on American 
realism via Karl Llewellyn. Pound’s approaches had an indirect impact on Indian taught law, 
research, and Indian justicing. The FLM was expounded by some very notable jurists —
including Rudolf von Jhering, Fredrick Von Savigny, Eric Stammler, Eugene Ehrlich, François 
Geny, and of course young Hermann Kantorowitz.

FLM, as well as the realist movements were animated by ‘legal scepticism’ which has 
been summarized by three axioms and corollaries:

a.  Axiom: law is indeterminate. Corollary: law is not predictable norm or the basis of 
court decisions; the ‘rule of law’ is a myth.

b.  Axiom: law is a mask for the exercise of political power. Corollary: a judge’s person-
al prejudices and worldview dictates the decisions; legal justifications are an ad hoc 
coverup.

c.  Axiom: law is inseparable from ideology (politics and morality). Corollary: a legal 
system is not autonomous; purely ‘legal’ rules and ‘legal’ reasoning are impossible and 
illusory.36

The principal tenets of the FLM are difficult to summarise but they all accepted the idea of 
‘gaps’ in the legal order which can only be filled by judicial interpretation. The FLM arose as 
a reaction against positivism and in a frank recognition that a normative legal order may have 
gaps; correspondingly there was a duty cast on judges to make law by interpretation to avoid 
such a gap in law. Hermann Kantorowicz insisted that the sphere of ‘formal’ (authoritative) 
law always coexisted with the sphere of ‘free law’, as ‘nascent’, ‘potential’ or ‘inchoate’ law. 
And later, Julius Stone was to add that ‘it was nearer to reality to regard free judicial activity 
as normally moving in circumspection within the leeways of existing legal order… rather than 

36 James E Herget and Stephen Wallace, ‘The German Free Law Movement as the Source of American 
Legal Realism’ (1987) 73(2) Va L Rev 399-455, 400.
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diverging from it through mere ‘hunch’ or ‘visceral reaction’.37 

Though difficult to summarise a very fertile body of thought, its principal points have 
been noted as under:

First traditional formal and conceptual methods of interpretation are not 
trustworthy. Judicial opinions and legal scholarship that are confined to the 
‘autonomous’ legal system are suspect if not worthless. Second, certainty in 
the law is illusory. Syllogistic justifications of decisions are manufactured 
post hoc to conceal the real basis of decision. If judges would be more 
open about their decisions, law would become more predictable. Third, the 
function of the judge is a creative one. He must tailor the law for the case; 
in doing so, he may conceal the reasons for his decision behind a wooden 
dogmatic construct, or he may invoke free law, drawn from observation of 
society and knowledge of social consciousness, to arrive at a just decision. 
Fourth, judges and legal scholars must direct their attention to the ‘real’ 
sources of legal decisions; these sources are outside the formal law. They 
may be studied through the application of sociology, psychology, economics, 
and political science, and through familiarization with the social (legal) 
consciousness of the community. Finally, legal education must be drastically 
modified to reflect this orientation.38 

The emphasis that the real sources of judicial decisions ‘lie outside the law’ (the third 
and fourth propositions) is the kernel of the FLM; so is the emphasis on ‘social and legal 
consciousness’ (the fourth proposition). But what are we to make of social consciousness and 
social organisation: how is one to know it and deploy it? Put another way, what lies beyond 
the law and how is that to guide interpretation of the law by Judges?

Not just broadly political but also juristically technical difficulties surround the concept 
of volksgeist. Not all legal principles are deeply embedded in the ‘spirit of the people’. As 
Sir Carleton Kemp Allen was to say (in 1930),39 if the origin and development of law is to be 
grasped in terms of people’s legal consciousness (Volksgiest), ‘custom comes early among’ its 
manifestations, and not as the law’s ‘hammer’ but as ‘the spark struck from the anvil’, whose 
‘effect is to make known the existing Geist’.40 Allen instanced the writ of habeas corpus as a 
‘principle resident in the entire British community’. But a judicial construction of a legal rule 
is not easily to be related to Volksgiest. He famously said, ‘The truth is that the Judge who 

37 Julius Stone, Social Dimensions of Law and Justice (Universal Law Publishing Co Ltd. 1989) 731-
732.

38 Herget and Wallace (n 36) 416-17 (emphasis added). See also, Eugene Ehrlich ‘Judicial Freedom of 
Decision: Its Principles and Objects’ in Association of American Law Schools (ed), Science of Legal 
Method (Ernest Bruncken and Layton B. Register trs, Boston Book Company 1917) 47, 65.

39 C K Allen, Law in the Making (2nd edn, OUP 1930). 
40 ibid 46.
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has played a new variation on the Rule in Shelly’s Case is operating in a sphere as remote 
from ‘popular consciousness’ as a mathematician who has discovered a new law of Elliptical 
Functions’.41

The high theory FLM recourse to these admittedly indeterminate terms stood here 
animated by a concern with changing social reality in which justicing sustained a conversation 
both within the law and beyond the law.

A shining example of the impact of FLM is the Article 1 of the Swiss Civil Code, 2017, 
which retains the original insistence of 1907 Code: 

1.  The law applies according to its wording or interpretation to all legal questions for 
which it contains a provision.

2.  In the absence of a provision, the court shall decide in accordance with customary law 
and, in the absence of customary law, in accordance with the rule that it would make 
as legislator.

3.  In doing so, the court shall follow established doctrine and case law.42 [emphasis sup-
plied]

The last phrase is instructive: it is the duty of justices to fill gaps in the normative legal 
order, when all else is not available by interpretation as if justices were legislators. One 
meaning that the phrase bears is that just as legislative will to make a law exists, so does the 
judicial will. An allied sense is that it is only interpretation of that gives rise to the discovery 
of a ’gap’. But is ‘interpretation’ an act of will or reason or both? And how may judicial 
law making as an act of will differ from judicial law making an act of reason? How do we 
analyse judgments which are an act of adjudicative will as distinct from those which are acts 
of adjudicative reason? 

If we adopt the thesis that justices decide what to do first and then rationalise the decision 
later, what we have is judicial or adjudicative will in operation. Alternately, judges may be 
open-minded and decide only after the matter has been thoroughly argued by counsel on both 
sides, and issue a reasoned opinion. The difficulty arises when a judgment offers reasoned 
elaboration but as a camouflage on what has already been decided. How does one decide when 
a judgment articulates judicial will to power, or its other – will to abdicate that power?

Perhaps, Dr. Bhuwania offers some sustained illustration of decisions as products of 
judicial will rather than reason.We may add to his illustrations some non-‘PIL’ decisions such 

41 ibid 72-73.
42 Swiss Civil Code 2017, art 1.
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as Shiv Kant Shukla,43 Golak Nath,44 and Kesavananda Bharati.45 The last two provide a bold 
assertion of the judicial assertion on the limits of amending powers and the first represents a 
will through legalism to abdicate all judicial power. All these decisions are marked by cogent 
dissents, which enable us to make complex elements of judicial will and reason. One may 
also say that some judicial decisions must remain pure acts of will in the sense that these are 
not merely law (creative) but exercises of co-constituent power and adjudicative prowess.46

In any case, lawfinding and lawmaking activities of courts are always an invention that 
justices and courts resort to with reason. If judicial decisions are acts of arbitrary law-making 
(and if all law-making is necessarily arbitrary at least in the sense of when to make the law, 
change it or repeal it is an act of legislative/political will), is judicial arbitrariness also writ 
large on judicial process and power when it has the visage of courts acting as legislators? If so, 
the major question is not whether there is any violation of the separation of powers doctrine 
or the myth but rather when that judicial arbitrariness may be considered creative or despotic 
(uncreative).47

The career of the FLM is fascinating. Indeed, it started as a protest (to borrow a phrase 
regime of Kantorowicz) ‘legal megalomania’48 but also became a new orthodoxy, as it were. 
However, the FLM earned a very bad name when it was deployed in Nazi regime to interpret 
law merely as the command of the Führer. The further revival and democratisation of the 
doctrines occurred with Roscoe Pound and the American realists but the immanent tendency 
towards judicial arbitrariness and even despotism cannot be conceptually eliminated by any 
theory of law – whether FLM, positivism, sociological or realist conceptions of law. 

Is ‘PIL’ then the implicit Indian version of FLM? What continuities and breaks do we 
notice in Indian PIL? How do we study its varied histories – merely as judicial inclination 
towards ever-expanding juristocracy49 or largely as a gesture of solidarity towards the demos 
it recreates and follows? These, and other allied questions, need to be considered in judging 
‘PIL’ both structurally and historically: does the distinction between ‘PIL’ and ‘SAL’ help at 

43 ADM, Jabalpur v Shiv Kant Shukla AIR 1976 SC 1207.
44 Golak Nath v State of Punjab AIR 1965 SC 1643.
45 Kesavananda Bharti v State of Kerala (1973) 4 SCC 225.
46 I have described this as co-constituent power of democratic governance: see Upendra Baxi, ‘Dem-

osprudence and Socially Responsible/Response-Able Criticism: The NJAC Decision and Beyond’ 
(2016) 9 NUJS L Rev 153-172.

47 ibid.
48 ibid.
49 Ran Hirschel, ‘The Political Origins of Judicial Empowerment through Constitutionalisation: 

Lessons from Four Constitutional Revolutions’ (2000) Law and Social Inquiry 25, 91-149; Ran 
Hirschl, Towards Juristocracy - the Origins and Consequences of the New Constitutionalism (Har-
vard University Press 2004); Ran Hirschl, Neal Tate, and Tom Ginsburg, Judicial Review in New 
Democracies - Constitutional Courts in Asian Cases (CUP 2003); Chintan Chandrachud, Balanced 
Constitutionalism: Courts and Legislatures in India and the United Kingdom (OUP 2017).
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all in this regard?50

VII. Social Action Litigation as Distinguished from PIL 

I have always distinguished between ‘SAL’ and ‘PIL’ and I gave my reasons for this in 
the unjustly ignored observations in ‘Taking Suffering Seriously’, which need to be quoted 
in full here:

Throughout this paper, I use the term ‘social action litigation’ (SAL) in 
preference to the more voguish term ‘public interest litigation’ (PIL). The 
label PIL has slipped into Indian juridical diction as effortlessly as all 
Anglo-American conceptual borrowings readily do. But while labels can be 
borrowed, history cannot be. The PIL represents for America a distinctive 
phase of socio-legal development for which there is no counterpart in India; 
and the salient characteristics of its birth, growth and, possibly, decay are 
also distinctive to American history….

The PIL efflorescence in the United States owed much to substantial resource 
investment from the government and private foundations; the PIL work was 
espoused mainly by specialized public interest law firms... The issues within 
the sway of PIL in the United States concerned not so much state repression 
or governmental lawlessness but rather civic participation in governmental 
decision making… Nor did the PIL groups there focus pre-eminently on the 
rural poor. And, typically, PIL sought to represent “interests without groups” 
such as consumerism or environment. Given the nature of state and federal 
politics, PIL marched with public advocacy outside courts through well-
established mechanisms like lobbying... In brief, the PIL movement in the 
United States involved innovative uses of the law, lawyers and courts to 
secure greater fidelity to the parlous notions of legal liberalism and interest 
group pluralism in an advanced industrial capitalistic society…’. 51

Instead of cogently rebutting the idea of SAL, Professor Surendra Agarwala recited the 
very same American law review sources that I had cited to advance a contrary thesis to name 
the phenomenon as ‘PIL’! It did not help that while in personal conversations, he was more 
ambivalent than in his published work. This aggravated the analytic and historical tasks by 

50 Where to situate Dr. Bhuwania discourse in FLM is a very difficult task, indeed. On the question of 
whether the ‘PIL’ is akin to FLM, probably Dr. Bhuwania will say ‘yes’. But how this analogy holds 
is extremely unclear, as Dr. Bhuwania seems to be against ‘de-formalisation’ inherent to ‘PIL’.The 
FLM, in at least many phases of it, sought to deformalise the law: does Dr. Bhuwania seek its for-
malisation? Certainly, a strong similarity animates the critique of the pathologies of judicial power 
but beyond these matters of mood lurk theoretic as well as empirical concerns.

51 Upendra Baxi, ‘Taking Suffering Seriously: Social Action Litigation Before the Supreme Court of 
India’ (1985) 4 Third World Legal Studies 107-132.
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claiming that change of names did not affect the phenomenon.52

The conflation between SAL and PIL has caused much scholarly and judicial, confusion 
and mischief: it is my firm belief that not every ‘PIL’ is an SAL. It is an established fact, that 
it was the SAL opening that made ‘PIL’ on a large scale possible. This happened, as by now is 
well-known, by a radical democratisation of standing: the rule henceforth was that the Court 
will grant any citizen the right to sue under Article 32 on some prima facie showing of violation 
of other citizens’ basic human rights. ‘Other’ friendly and regarding ways of interpretation of 
standing was indispensable to SAL.53 This was a great contribution of Justice Bhagwati which 
is wantonly characterised as ‘forum-shopping that Justice Bhagwati’s monopoly of PIL made 
possible’.54

This is a frivolous accusation. No doubt Court No. 2 (which Justice Bhagwati presided 
over) for nearly a decade attracted most SAL petitions but it is wrong to say that he 
‘monopolised’ the judicial activist voice. For Dr. Bhuwania to at all persist in the claim, a 
more detailed study of how benches are constituted is necessary; it is also necessary that one 
looks at how other Justices helped develop SAL, and how the law of standing was explicitly 
enunciated not in the Agra Home Case55 (an inaugural letter-petition, which was filed by 
Lotika Sarkar and myself) but in the Judges Case56, where the entire Bar was the petitioner 
concerning the appointment and transfer of judges. I believe that keeping SAL distinct from 
PIL would enable us to articulate better a socially response-able criticism of SAL.57 

Analytically, the emphasis in SAL is on the petitioner and the other-regarding cause 
represented by the petitioner. The Court here acts as a trustee of people’s rights, and even 
aspirations. Its methods of fact finding in a typical SAL take the form of a multidisciplinary 

52 S K Agrawala, Public Interest Litigation in India: A Critique (Indian Law Institute, New Delhi 
1985); see also Bhuwania (n 2) 122.

53 To reiterate my observations: ‘The substance of the SAL in India is also distinctive to its contem-
porary condition. In essence, much of SAL focuses on exposure of repression by the agencies of the 
state, notably the police, prison and other custodial authorities. Close to this category are the cases 
which seek to ensure that authorities of the state fulfil the obligations of law under which they exist 
and function. In other words, much of SAL is concerned with combating repression and governmen-
tal lawlessness.’ See Baxi (n 51) 119 (emphasis in original).

54 Bhuwania (n 2) 125.
55 Dr. Upendra Baxi v State of Uttar Pradesh (1983) 2 SCC 308, cited by the germinal discourse in 

S.P. Gupta v. Union of India AIR 1982 SC 149.
56 Supreme Court Advocates-on-Record Assn v Union of India (the NJAC case) (2016) 5 SCC 808.
57 For this notion see, Baxi (n 46). And for leading literature see Note 35 of that article. I have bor-

rowed this term from Jacques Derrida. See, John Llewelyn, ‘Responsibility with Indecidability’ 
in David Wood (ed) Derrida: A Critical Reader (Blackwell Publishers 1992); David Campbell, 
‘The Deterritorialisation of Responsibility: Levinas, Derrida, and Ethics After the End of Philos-
ophy’ (1994) 19 Alternatives: Global, Local, Political 455. See also, Upendra Baxi, ‘Foreword’, 
Girish Patel, Public Interest Litigation and the Poor in Gujarat: Experiences of Lok Adhikar Sangh 
(Ahmedabad, Girish Patel Abinadi Samiti 2009).
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group often called socio-legal commissions formed to investigate conditions and circumstances 
often triggered by letter petitions converted into judge-induced writ petitions. Further, the 
history of SAL indicates that from being judge-led, petitions have very often met with strict 
scrutiny, are not even admitted and face severe questioning about the credentials and financial 
status of the petitioner group or person. A comparative study of other forms of litigation with 
the SAL will be indeed prove very instructive.

 ‘PIL’ can be appropriated by special interests such as the Resident Welfare Associations 
in which courts act as slum demolition apparatuses (or rather ‘governance machines’—to 
here deploy Michel Foucault’s term). Justices may provide outcomes favourable to some 
appropriators. When they do so, these may be praised or condemned, as the first premise of 
transparency, accountability and responsibility of the academic critic may dictate. But can the 
outcome analyses alone enable one to arrive at the conclusion that Justices and courts so act 
so as to increase their judicial power? It was never intended by the founding Justices of SAL 
to help property-owners (or ‘propertiat’ to deploy Justice Krishna Iyer’s vivid imagery) but 
for the propertyless, disadvantaged, disenfranchised and the dispossessed proletariat, SAL as 
a litigation technique remains available to others acting for personal gain or private interests. 
Adjudicatory leadership should always be vigilant to protect the rights of the rightless, or as 
Hannah Arendt put it, the human ‘right to have rights’.

The two questions students of SAL need to confront are: Is ‘social action’ the same as 
‘public interest’ and should one consider all appropriation as evil. The first invites attention 
to what is lost in translation; the second asks us to consider a theory of evil and perhaps even 
resultant denial that out of evil may ever spring a good, even in the eye of future history. 
Obviously, the first concern is relatively easily addressed than the second. But even here, one 
has to be wary of aggregating different public’s interests as the public interest and difficulties 
in drawing any sharp distinction between ‘public interest’ and ‘social action’. However, courts 
and Justices in their daily work have to struggle to draw precisely this distinction and the 
scholar has to remember that he does not always have answers to difficulties (of drawing 
bright lines) that Justices constantly face.

Genuine SAL beings should also exercise strict vigilance over courts and justices who 
decide to treat PIL petitions as SAL ones without care for neoliberal and authoritarian 
uses, consequences, and the impacts of their decisions. The conceptual distinction between 
SAL and PIL is difficult to draw but the difficulty in drawing bright lines do not counsel its 
abandonment. Rather, it is this distinction that makes demosprudence unique to India.

No doubt, like Surendra Agarwala, his contemporaries and those who succeeded him, 
remain anxious about a modicum of institutional discipline. He specifically suggested ‘…
guidelines for non-adversarial procedures’ and particularly for setting up judicial socio-legal 
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commissions of enquiry. The Supreme Court and High Courts have made much progress since 
then, heeding this and other advice. But the problem of institutional discipline and integrity 
of rights-structures continues to arise anew in traumatically changeful circumstances for each 
generation of Justices and academicians. 

VIII. Strong Thesis: The Is/Ought Dichotomy

Dr. Bhuwania asks us to consider in the very last paragraph of his work: how does one 
‘impart normativity and popularity’ to the practices the ‘PIL’s? His basic concern is with 
the sphere of norms which have a ‘validity’ of their own contrasted with the ‘practices’ of 
‘PIL’. The Is/Ought question abides, even though Eugene Ehrlich founded the discipline of 
sociology of law by telling us about ‘the normative force of the factual’,58 or (in Julius Stone’s 
terms) ‘the normative tendency of the factual’59 and Hans Kelsen’s demonstration that law 
may give rise to a legal ought, in a sharp distinction from the moral ought.60 The general point 
is that practice, in so many ways, very often gives rise to norms of law. Much depends on how 
we conceive ‘practice’ as distinct from a ‘rule’. Ever since Wittgenstein (in philosophy)61 and 
H.L.A. Hart (in jurisprudence),62 it simply would not do to sharply distinguish a ‘practice’ 
from a ‘rule’: in law, they seem to be directly related. 

Of course, Dr. Bhuwania flags this as a question at the very end of the book. But we may 
benefit if it is posed frontally at the beginning. Is the work then, contrary to author’s intent, best 
read as posing a series of questions about the PIL and SAL, and the distinction we can make 
between these, and good practices of PIL and SAL? And are equally good norms available for 
this hallmarking of practices as good, bad, ugly and catastrophic? In any event, the perfection 
of such norms and concepts formed the task, I had thought, of constitutional ethnography – to 
differentiate among incommensurate practices and to make sense of the normative worlds that 
engender these. Perhaps, we should hesitate to regard the pathological as the new normal and 
the tendency to tolerate catastrophic judicial decisions as mere judicial aberrations; indeed, 
we ought to combat the tendency towards judicial despotism as fiercely as any other in critical 
solidarity together with the impoverished peoples. However, the strong thesis that all SAL is 

58 Eugene Ehrlich, Fundamental Principles of the Sociology of Law (Harvard University Press 1936).
59 Julius Stone, Social Dimensions of Law and Justice (Universal Book Housing 1999) 550-551.
60 Hans Kelsen, Pure Theory of Law (Max Knight tr, University of California Press 1967); Carsten 

Heidemann, ‘Facets of “Ought” in Kelsen’s Pure Theory of Law’ (2013) 4(2) Jurisprudence 246; 
Robert Alexy, ‘Hans Kelsen’s Concept of the “Ought”’ (2013) 4(2) Jurisprudence 235.

61 Ludwig Wittgenstein, Notebooks 1914-1916 (Blackwell Publishers 1961). See also, Hans Sluga 
and David G Stern (eds), The Cambridge Companion to Wittgenstein (CUP 1996); Ernest Gellner, 
Language and Solitude: Wittgenstein, Malinowski and the Habsburg Dilemma (CUP 2004). Consult 
also, Hannah F Pitkin, Wittgenstein and Justice: On the Significance of Ludwig Wittgenstein for 
Social and Political Thought (Berkeley: University of California Press 1972).

62 Hart (n 10). See also, Peter Winch, The Idea of a Social Science and its Relation to Philosophy 
(Routledge 1958); Mary Douglas, Collected Works (Routledge 2008). 
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pathological, and that it lacks all ‘procedure’ cannot be sustained. Not all ‘PIL’ and ‘SAL’ is 
lawless, at the mercy of a justice or a group of justices and there is constitutional everything to 
choose between ‘PIL’ and ‘SAL’.63 Put another way, what holds for some outcomes is not true 
of all SAL. And any study of SAL has to count among the outcomes the democratic spaces 
created and maintained, for social action groups and individuals and the dialogue between 
the supreme judiciary and the supreme executive. To be sure, there are often major lapses in 
SAL; Dr. Bhuwania ably focuses on these. But the task of the critique is to engage the fairy 
tales as well as the horror stories and provide a reconstruction and true pathway of thought, 
deliberation, and constitutional action.

63 Indeed, despite some severe criticisms, I may here randomly name a few normatively successful 
endeavours of SAL:(i) the doctrine of public trust in the ‘distribution’ of community resources; (ii) 
the doctrine of unjust enrichment; (iii) normativity concerning sexual harassment; (iv) solicitude for 
the Fifth and Sixth Schedule citizens; (vi) the importation of international human rights norms and 
standards in constitutional law; especially the right to development; (vii) incorporation of directive 
principles of state policy; (viii) the inventions of notions of creamy layers to eliminate runway 
reservations; (ix) gradual dilution of asymmetric federalism; and (x) the invention of new rights, 
jurisdictions, and the careful development of the domain of the basic structure.

 Of course, many question these very achievements; often normative backslidings occur which are 
inexcusable; the gap between the law-in-the-books and law-in-action widens and compliance as 
well as impact remain often problematic, Judicial power and process remain impaled on the horns of 
a dilemma – on the one side is the constitutionally desired social order which exerts some pressure 
on the constitutional courts to themselves become new social movements, on the other side, the 
courts remain an integral aspect of the sovereignty of the State. Of course, many question these very 
achievements; often normative backslidings occur which are inexcusable; the gap between the law 
-in-the-books and law-inaction widens and compliance as well as impact remain often problematic, 
Judicial power and process remain impaled on the horns of a dilemma – on the one side is the consti-
tutionally desired social order which exerts some pressure on the constitutional courts to themselves 
become new social movements, on the other side, the courts constitute the signatures of the sover-
eignty of the State. The dilemma is common to activist justices and courts everywhere: constrained 
somewhat by their legalist/restraintivist brethren, at times they hurry slowly and at times fast for-
ward adjudicatory powers. They use the doctrine of ‘separation of powers’ both as a sword and as 
a shield. Making prediction a risky affair, they move to exercise judicial power in one step forward 
two steps backwards mode. This indeterminacy lies at the very heart of judicial co-governance or 
demosprudential leadership of the Nation. The only question is whether in particular cases judicial 
discretion is used in arbitrary ways – modes of creating a juristic meaning which spells a social 
disaster—or in response-able ways (furthering constitutional values, goals, and standards in favour 
of the rightless peoples).


